
660

47 CFR Ch. I (10–1–98 Edition)§ 76.1300

Subpart Q—Regulation of
Carriage Agreements

SOURCE: 58 FR 60395, Nov. 16, 1993, unless
otherwise noted.

§ 76.1300 Definitions.
As used in this subpart:
(a) Affiliated. For purposes of deter-

mining whether a video programming
vendor is ‘‘affiliated’’ with a multi-
channel video programming distribu-
tor, as used in this subpart, the defini-
tions for ‘‘attributable interest’’ con-
tained in the notes to § 76.501 shall be
used, provided, however that:

(1) The single majority shareholder
provisions of Note 2(b) to § 76.501 and
the limited partner insulation provi-
sions of Note 2(g) to § 76.501 shall not
apply; and

(2) The provisions of Note 2(a) to
§ 76.501 regarding five (5) percent inter-
ests shall include all voting or nonvot-
ing stock or limited partnership equity
interests of five (5) percent or more.

(b) Buying groups. The term ‘‘buying
group’’ or ‘‘agent,’’ for purposes of the
definition of a multichannel video pro-
gramming distributor set forth in para-
graph (e) of this section, means an en-
tity representing the interests of more
than one entity distributing multi-
channel video programming that:

(1) Agrees to be financially liable for
any fees due pursuant to a satellite
cable programming, or satellite broad-
cast programming, contract which it
signs as a contracting party as a rep-
resentative of its members or whose
members, as contracting parties, agree
to joint and several liability; and

(2) Agrees to uniform billing and
standardized contract provisions for in-
dividual members; and

(3) Agrees either collectively or indi-
vidually on reasonable technical qual-
ity standards for the individual mem-
bers of the group.

(c) Multichannel video programming
distributor. The term ‘‘multichannel
video programming distributor’’ means
an entity engaged in the business of
making available for purchase, by sub-
scribers or customers, multiple chan-
nels of video programming. Such enti-
ties include, but are not limited to, a
cable operator, a multichannel
multipoint distribution service, a di-

rect broadcast satellite service, a tele-
vision receive-only satellite program
distributor, and a satellite master an-
tenna television system operator, as
well as buying groups or agents of all
such entities.

(d) Video programming vendor. The
term ‘‘video programming vendor’’
means a person engaged in the produc-
tion, creation, or wholesale distribu-
tion of video programming for sale.

§ 76.1301 Prohibited practices.
(a) Financial interest. No cable opera-

tor or other multichannel video pro-
gramming distributor shall require a
financial interest in any program serv-
ice as a condition for carriage on one
or more of such operator’s/provider’s
systems.

(b) Exclusive rights. No cable operator
or other multichannel video program-
ming distributor shall coerce any video
programming vendor to provide, or re-
taliate against such a vendor for fail-
ing to provide, exclusive rights against
any other multichannel video program-
ming distributor as a condition for car-
riage on a system.

(c) Discrimination. No multichannel
video programming distributor shall
engage in conduct the effect of which is
to unreasonably restrain the ability of
an unaffiliated video programming
vendor to compete fairly by discrimi-
nating in video programming distribu-
tion on the basis of affiliation or non-
affiliation of vendors in the selection,
terms, or conditions for carriage of
video programming provided by such
vendors.

§ 76.1302 Adjudicatory proceedings.
Any video programming vendor or

multichannel video programming dis-
tributor aggrieved by conduct that it
alleges to constitute a violation of the
regulations set forth in this subpart
may commence an adjudicatory pro-
ceeding at the Commission.

(a) Notice required. Any aggrieved
video programming vendor or multi-
channel video programming distributor
intending to file a complaint under this
section must first notify the defendant
multichannel video programming dis-
tributor that it intends to file a com-
plaint with the Commission based on
actions alleged to violate one or more
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of the provisions contained in § 76.1301.
The notice must be sufficiently de-
tailed so that its recipient(s) can deter-
mine the specific nature of the poten-
tial complaint. The potential com-
plainant must allow a minimum of ten
(10) days for the potential defendant(s)
to respond before filing a complaint
with the Commission.

(b) General pleading requirements. Car-
riage agreement complaint proceedings
are generally resolved on a written
record consisting of a complaint, an-
swer and reply, but may also include
other written submissions such as
briefs and written interrogatories. All
written submissions, both substantive
and procedural, must conform to the
following standards:

(1) Pleadings must be clear, concise,
and explicit. All matters concerning a
claim, defense or requested remedy
should be pleaded fully and with speci-
ficity.

(2) Pleadings must contain facts
which, if true, are sufficient to con-
stitute a violation of the Act or Com-
mission order or regulation, or a de-
fense to such alleged violation.

(3) Facts must be supported by rel-
evant documentation or affidavit.

(4) Legal arguments must be sup-
ported by appropriate judicial, Com-
mission, or statutory authority.

(5) Opposing authorities must be dis-
tinguished.

(6) Copies must be provided of all
non-Commission authorities relied
upon which are not routinely available
in national reporting systems, such as
unpublished decisions or slip opinions
of courts or administrative agencies.

(7) Parties are responsible for the
continuing accuracy and completeness
of all information and supporting au-
thority furnished in a pending com-
plaint proceeding. Information submit-
ted, as well as relevant legal authori-
ties, must be current and updated as
necessary and in a timely manner at
any time before a decision is rendered
on the merits of the complaint.

(c) Complaint.
(1) A carriage agreement complaint

shall contain:
(i) The name of the complainant and

defendant;
(ii) The address and telephone num-

ber of the complainant, the type of

multichannel video programming dis-
tributor that describes the defendant,
and the address and telephone number
of the defendant;

(iii) The name, address and telephone
number of complainant’s attorney, if
represented by counsel;

(iv) Citation to the section of the
Communications Act and/or Commis-
sion regulation or order alleged to have
been violated;

(v) A complete statement of facts,
which, if proven true, would constitute
such a violation;

(vi) Any evidence that supports the
truth or accuracy of the alleged facts,
including, when relevant, any written
carriage agreement between the com-
plainant and the defendant, with pro-
prietary information redacted;

(vii) Evidence that supports com-
plainant’s belief that the defendant,
where necessary, meets the attribution
standards for application of the car-
riage agreement regulations;

(viii) For complaints alleging a viola-
tion of § 76.1301(c), evidence that sup-
ports complainant’s claim that the ef-
fect of the conduct complained of is to
unreasonably restrain the ability of
the complainant to compete fairly;

(ix) The specific relief sought, and
the rationale and any evidence in sup-
port of the relief sought.

(2) Every complaint alleging a viola-
tion of the carriage agreement require-
ments shall be accompanied by a sworn
affidavit signed by an authorized offi-
cer or agent of the complainant. This
affidavit shall contain a statement
that the affiant has read the complaint
and that to the best of the affiant’s
knowledge, information and belief
formed after reasonable inquiry it is
well grounded in fact and is warranted
under Commission regulations and
policies or is a good faith argument for
the extension, modification or reversal
of such regulations or policies, and it is
not interposed for any improper pur-
pose. If the complaint is signed in vio-
lation of this rule, the Commission
upon motion or its own initiative shall
impose upon the complainant an appro-
priate sanction.

(3) The following format may be used
in cases to which it is applicable, with
such modifications as the cir-
cumstances may render necessary:
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Before the Federal Communications
Commission, Washington, DC 20554

In the matter of Complainant, v. Defend-
ant.

File No. (To be inserted by the Commis-
sion) [Insert Subject/Nature of Violation]

Carriage Agreement Complaint

To: The Commission.

The complainant (here insert full name of
complainant, and if a corporation, the cor-
porate title of such complainant).

1. (Here state the complainant’s post office
address and telephone number.)

2. (Here insert the name, defendant’s meth-
od of multichannel video distribution, ad-
dress and telephone number of defendant.)

3. (Here insert fully and clearly the specific
act or thing complained of, together with
such facts as are necessary to give full un-
derstanding of the matter, including rel-
evant legal and documentary support.)

Wherefore, complainant asks (here state
specifically the relief desired, including ra-
tionale and relevant legal and documentary
support for such relief).
(Date)
(Name of complainant)
(Name, address, and telephone number of at-
torney, if any)

(4) The complaint must be accom-
panied by appropriate evidence dem-
onstrating that the required notifica-
tion pursuant to paragraph (a) of this
section has been made.

(d) Answer.
(1) Any multichannel video program-

ming distributor upon which a carriage
agreement complaint is served under
this section shall answer within thirty
(30) days of service of the complaint,
unless otherwise directed by the Com-
mission.

(2) The answer shall advise the par-
ties and the Commission fully and com-
pletely of the nature of any and all de-
fenses, and shall respond specifically to
all material allegations of the com-
plaint. Collateral or immaterial issues
shall be avoided in answers and every
effort should be made to narrow the
issues. Any defendant failing to file
and serve an answer within the time
and in the manner prescribed by these
rules may be deemed in default and an
order may be entered against defendant
in accordance with the allegations con-
tained in the complaint.

(3) The answer shall state concisely
any and all defenses to each claim as-
serted and shall admit or deny the

averments on which the adverse party
relies. If the defendant is without
knowledge or information sufficient to
form a belief as to the truth of an aver-
ment, the defendant shall so state and
this has the effect of a denial. When a
defendant intends in good faith to deny
only part of an averment, the answer
shall specify so much of it as is true
and shall deny only the remainder. The
defendant may make its denials as spe-
cific denials of designated averments
or paragraphs, or may generally deny
all the averments except such des-
ignated averments or paragraphs as the
defendant expressly admits. When the
defendant intends to controvert all
averments, the defendant may do so by
general denial.

(4) Averments in a complaint are
deemed to be admitted when not denied
in the answer.

(5) The answer shall also address the
relief requested in the complaint, in-
cluding legal and documentary support
for such response, and may include an
alternative relief proposal without
prejudice to any denials or defenses
raised.

(e) Reply. Within twenty (20) days
after service of an answer, the com-
plainant may file and serve a reply
which shall be responsive to matters
contained in the answer and shall not
contain new matters. Failure to reply
will not be deemed an admission of any
allegations contained in the answer,
except with respect to any affirmative
defenses set forth therein.

(f) Motions. Except as provided in this
section, or upon a showing of extraor-
dinary circumstances, additional mo-
tions or pleadings by any party will
not be accepted.

(g) Discovery.
(1) The Commission staff may in its

discretion order discovery limited to
the issues specified by the Commission.
Such discovery may include answers to
written interrogatories or document
production.

(2) The Commission staff may in its
discretion hold a status conference
with the parties, pursuant to paragraph
(j) of this section, to determine the
scope of discovery.
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(3) If the Commission staff deter-
mines that extensive discovery is re-
quired or that resolution of the com-
plaint will require resolution of dis-
puted facts, the staff will advise the
parties that the proceeding will be re-
ferred to an administrative law judge
in accordance with paragraph (m) of
this section.

(h) Confidentiality of proprietary infor-
mation.

(1) Any materials generated or pro-
vided by a party in the course of adju-
dicating a carriage agreement com-
plaint under this subpart may be des-
ignated as proprietary by that party if
the party believes in good faith that
the materials fall within an exemption
to disclosure contained in the Freedom
of Information Act (FOIA), 5 U.S.C.
552(b). Any party asserting confiden-
tiality for such materials shall so indi-
cate by clearly marking each page, or
portion thereof, for which a propri-
etary designation is claimed. If a pro-
prietary designation is challenged, the
party claiming confidentiality will
have the burden of demonstrating, by a
preponderance of the evidence, that the
material designated as proprietary
falls under the standards for nondisclo-
sure enunciated in the FOIA.

(2) Materials marked as proprietary
may be disclosed solely to the follow-
ing persons, only for use in prosecuting
or defending a party to the complaint
action, and only to the extent nec-
essary to assist in the prosecution or
defense of the case:

(i) Counsel of record representing the
parties in the complaint action and
any support personnel employed by
such attorneys;

(ii) Officers or employees of the op-
posing party who are named by the op-
posing party as being directly involved
in the prosecution or defense of the
case;

(iii) Consultants or expert witnesses
retained by the parties;

(iv) The Commission and its staff;
and

(v) Court reporters and stenographers
in accordance with the terms and con-
ditions of this section. These individ-
uals shall not disclose information des-
ignated as proprietary to any person
who is not authorized under this sec-
tion to receive such information, and

shall not use the information in any
activity or function other than the
prosecution or defense in the case be-
fore the Commission. Each individual
who is provided access to the informa-
tion by the opposing party shall sign a
notarized statement affirmatively stat-
ing, or shall certify under penalty of
perjury, that the individual has person-
ally reviewed the Commission’s rules
and understands the limitations they
impose on the signing party.

(3) No copies of materials marked
proprietary may be made except copies
to be used by persons designated in
paragraph (h)(2) of this section. Each
party shall maintain a log recording
the number of copies made of all pro-
prietary material and the persons to
whom the copies have been provided.

(4) Upon termination of the com-
plaint proceeding, including all appeals
and petitions, all originals and repro-
ductions of any proprietary materials,
along with the log recording persons
who received copies of such materials,
shall be provided to the producing
party. In addition, upon final termi-
nation of the complaint proceeding,
any notes or other work product de-
rived in whole or in part from the pro-
prietary materials of an opposing or
third party shall be destroyed

(i) Other required written submissions.
(1) The Commission may, in its dis-

cretion, require the parties to file
briefs summarizing the facts and issues
presented in the pleadings and other
record evidence. These briefs shall con-
tain the findings of fact and conclu-
sions of law which that party is urging
the Commission to adopt, with specific
citations to the record, and supported
by relevant authority and analysis.

(2) The Commission may require the
parties to submit any additional infor-
mation it deems appropriate for a full,
fair, and expeditious resolution of the
proceeding, including copies of all con-
tracts and documents reflecting ar-
rangements and understandings alleged
to violate the carriage agreement re-
quirements set forth in the Commu-
nications Act and § 76.1301, as well as
affidavits and exhibits.

(3) Any briefs submitted shall be filed
concurrently by both the complainant
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and defendant at such time as is des-
ignated by the staff. Such briefs shall
not exceed fifty (50) pages.

(4) Reply briefs may be submitted by
either party within twenty (20) days
from the date initial briefs are due.
Reply briefs shall not exceed thirty (30)
pages.

(5) Briefs containing information
which is claimed by an opposing or
third party to be proprietary under
paragraph (h) of this section shall be
submitted to the Commission in con-
fidence pursuant to the requirements
of § 0.459 of this chapter, and shall be
clearly marked ‘‘Not for Public Inspec-
tion.’’ An edited version removing all
proprietary data shall be filed with the
Commission for inclusion in the public
file within five (5) days from the date
the unedited version is submitted and
served on opposing parties.

(j) Status conference.
(1) In any carriage agreement com-

plaint proceeding, the Commission
staff may in its discretion direct the
attorneys and/or the parties to appear
for a conference to consider:

(i) Simplification or narrowing of the
issues;

(ii) The necessity for or desirability
of amendments to the pleadings, addi-
tional pleadings, or other evidentiary
submissions;

(iii) Obtaining admissions of fact or
stipulations between the parties as to
any or all of the matters in con-
troversy;

(iv) Settlement of the matters in
controversy by agreement of the par-
ties;

(v) The necessity for and extent of
discovery, including objections to in-
terrogatories or requests for written
documents;

(vi) The need and schedule for filing
briefs, and the date for any further
conferences; and

(vii) Such other matters that may
aid in the disposition of the complaint.

(2) Any party may request that a con-
ference be held at any time after the
complaint has been filed.

(3) Conferences will be scheduled by
the Commission at such time and place
as it may designate, to be conducted in
person or by telephone conference call.

(4) The failure of any attorney or
party, following reasonable notice, to

appear at a scheduled conference will
be deemed a waiver and will not pre-
clude the Commission from conferring
with those parties or counsel present.

(5) During a status conference, the
Commission staff may issue oral rul-
ings pertaining to a variety of inter-
locutory matters relevant to the con-
duct of a carriage agreement complaint
proceeding including, inter alia, proce-
dural matters, discovery, and the sub-
mission of briefs or other evidentiary
materials. These rulings will be
promptly memorialized in writing and
served on the parties. When such rul-
ings require a party to take affirmative
action not subject to deadlines estab-
lished by another provision of this sub-
part, such action will be required with-
in ten (10) days from the date of the
written memorialization unless other-
wise directed by the staff.

(k) Specifications as to pleadings,
briefs, and other documents; subscrip-
tions.

(1) All papers filed in a carriage
agreement complaint proceeding must
be drawn in conformity with the re-
quirements of §§ 1.49 and 1.50 of this
chapter.

(2) All averments of claims or de-
fenses in complaints and answers shall
be made in numbered paragraphs. The
contents of each paragraph shall be
limited as far as practicable to a state-
ment of a single set of circumstances.
Each claim founded on a separate
transaction or occurrence and each af-
firmative defense shall be separately
stated to facilitate the clear presen-
tation of the matters set forth.

(3) The original of all pleadings and
submissions by any party shall be
signed by that party, or by the party’s
attorney. Complaints must be signed
by the complainant. The signing party
shall state his or her address and tele-
phone number and the date on which
the document was signed. Copies
should be conformed to the original.
Except when otherwise specifically
provided by rule or statute, pleadings
need not be verified. The signature of
an attorney or party shall be a certifi-
cation that the attorney or party has
read the pleading, motion, or other
paper; that to the best of his or her
knowledge, information and belief
formed after reasonable inquiry, it is
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well grounded in fact and is warranted
by existing law or a good faith argu-
ment for the extension, modification or
reversal of existing law; and that it is
not interposed for any improper pur-
pose. If any pleading or other submis-
sion is signed in violation of this provi-
sion, the Commission shall upon mo-
tion or upon its own initiative impose
upon the party an appropriate sanc-
tion. Where the pleading or submission
is signed by counsel, the provisions of
§§ 1.52 and 1.24 of this chapter shall also
apply

(l) Copies; service.
(1) The complainant shall file an

original plus three copies of the com-
plaint with the Commission.

(2) An original plus two copies shall
be filed of all pleadings and documents
other than the complaint.

(3) The complainant shall serve the
complaint on each defendant at the
same time that it is filed at the Com-
mission.

(4) All subsequent pleadings and
briefs, as well as all letters, documents
or other written submissions, shall be
served by the filing party on all other
parties to the proceeding, together
with proof of such service in accord-
ance with the requirements of § 1.47 of
this chapter.

(5) The parties to any carriage agree-
ment complaint proceeding brought
pursuant to this section may be re-
quired to file additional copies of any
or all papers filed in the proceeding.

(m) Referral to administrative law
judge.

(1) After reviewing the complaint, an-
swer and reply, and at any stage of the
proceeding thereafter, the Commission
staff may, in its discretion, designate
any carriage agreement complaint pro-
ceeding for an adjudicatory hearing be-
fore an administrative law judge.

(2) Before designation for hearing,
the staff shall notify, either orally or
in writing, the parties to the proceed-
ing of its intent to so designate, and
the parties shall be given a period of
ten (10) days to elect to resolve the dis-
pute resolution procedures, or to pro-
ceed with an adjudicatory hearing.
Such election shall be submitted in
writing to the Commission.

(3) Unless otherwise directed by the
Commission, or upon motion by the

Mass Media Bureau Chief, the Mass
Media Bureau Chief shall not be
deemed to be a party to a carriage
agreement complaint proceeding des-
ignated for a hearing before an admin-
istrative law judge pursuant to this
paragraph (m).

(n) Petitions for reconsideration. Peti-
tions for reconsideration of interlocu-
tory actions by the Commission’s staff
or by an administrative law judge will
not be entertained. Petitions for recon-
sideration of a decision on the merits
made by the Commission’s staff should
be filed in accordance with §§ 1.104
through 1.106 of this chapter.

(o) Interlocutory review.
(1) Except as provided in paragraph

(o)(2) of this section, no party may
seek review of interlocutory rulings
until a decision on the merits has been
issued by the staff or administrative
law judge.

(2) Rulings listed in this paragraph
are reviewable as a matter of right. An
application for review of such ruling
may not be deferred and raised as an
exception to a decision on the merits.

(i) If the staff’s ruling denies or ter-
minates the right of any person to par-
ticipate as a party to the proceeding,
such person, as a matter of right, may
file an application for review of that
ruling.

(ii) If the staff’s ruling requires pro-
duction of documents or other written
evidence, over objection based on a
claim of privilege, the ruling on the
claim of privilege is reviewable as a
matter of right.

(iii) If the staff’s ruling denies a mo-
tion to disqualify a staff person from
participating in the proceeding, the
ruling is reviewable as a matter of
right.

(p) Expedited review.
(1) Any party to a carriage agree-

ment complaint proceeding aggrieved
by any decision on the merits issued by
the staff pursuant to delegated author-
ity may file an application for review
by the Commission in accordance with
§ 1.115 of this chapter.

(2) Any party to a carriage agree-
ment complaint proceeding aggrieved
by any decision on the merits by an ad-
ministrative judge may file an appeal
of the decision directly with the Com-
mission in accordance with § 1.276(a)
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and §§ 1.277 (a) through (c) of this chap-
ter, except that unless a stay is grant-
ed by the Commission, the decision by
the administrative law judge will be-
come effective upon release and will re-
main in effect pending appeal.

(q) Frivolous complaints. It shall be
unlawful for any party to file a frivo-
lous complaint with the Commission
alleging any violation of this subpart.
Any violation of this paragraph shall
constitute an abuse of process subject
to appropriate sanctions.

(r) Statute of limitations. Any com-
plaint filed pursuant to this paragraph
must be filed within one year of the
date on which one of the following
events occurs:

(1) The multichannel video program-
ming distributor enters into a contract
with a video programming vendor that
a party alleges to violate one or more
of the rules contained in this section;
or

(2) The multichannel video program-
ming distributor offers to carry the
video programming vendor’s program-
ming pursuant to terms that a party
alleges to violate one or more of the
rules contained in this section; or

(3) A party has notified a multi-
channel video programming distributor
that it intends to file a complaint with
the Commission based on violations of
one or more of the rules contained in
this section.

(s) Remedies for violations.
(1) Remedies authorized. Upon comple-

tion of such adjudicatory proceeding,
the Commission shall order appropriate
remedies, including, if necessary, man-
datory carriage of a video program-
ming vendor’s programming on defend-
ant’s video distribution system, or the
establishment of prices, terms, and
conditions for the carriage of a video
programming vendor’s programming.
Such order shall set forth a timetable
for compliance, and shall become effec-
tive upon release, unless any order of
mandatory carriage would require the
defendant multichannel video program-
ming distributor to delete existing pro-
gramming from its system to accom-
modate carriage of a video program-
ming vendor’s programming. In such
instances, if the defendant seeks review
of the staff or administrative law judge
decision, the order for carriage of a

video programming vendor’s program-
ming will not become effective unless
and until the decision of the staff or
administrative law judge is upheld by
the Commission. If the Commission up-
holds the remedy ordered by the staff
or administrative law judge in its en-
tirety, the defendant will be required
to carry the video programming ven-
dor’s programming for an additional
period of time equal to the time
elapsed between the staff or adminis-
trative law judge decision and the
Commission’s ruling, on the terms and
conditions approved by the Commis-
sion.

(2) Additional sanctions. The remedies
provided in paragraph (s)(1) of this sec-
tion are in addition to and not in lieu
of the sanctions available under title V
or any other provision of the Commu-
nications Act.

[58 FR 60395, Nov. 16, 1993, as amended at 59
FR 43777, Aug. 25, 1994]

§§ 76.1303—76.1305 [Reserved]

Subpart R—Telecommunications
Act Implementation

SOURCE: 61 FR 18980, Apr. 30, 1996, unless
otherwise noted.

§ 76.1400 Purpose.
The rules and regulations set forth in

this subpart provide procedures for ad-
ministering certain aspects of cable
regulation. These rules and regulations
provide guidance for operators, sub-
scribers and franchise authorities with
respect to matters that are subject to
immediate implementation under gov-
erning statutes but require specific
regulatory procedures or definitions.

§ 76.1401 Effective competition and
local exchange carriers.

(a) As used in § 76.905(b)(4), the term
‘‘comparable’’ programming means ac-
cess to at least 12 channels of program-
ming, at least some of which are local
television broadcasting signals.

(b) As used in § 76.905(b)(4), the term
‘‘affiliate’’ means a person that (di-
rectly or indirectly) owns or controls,
is owned or controlled by, or is under
common ownership or control with an-
other person. For purposes of the sec-
tion, the term ‘‘own’’ means to own an

VerDate 18-FEB-99 08:40 Feb 20, 1999 Jkt 179190 PO 00000 Frm 00662 Fmt 8010 Sfmt 8010 Y:\LOC_OUT\179190T.XXX pfrm03 PsN: 179190T


		Superintendent of Documents
	2015-01-21T13:11:31-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




